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| CLEARLY STATE THE APPRAISAL PREMISE 
| M UCH publicity has been given in the past regarding wide discrepancies 


in values concluded by appraisers appraising the same property. This 

has been particularly true when appraisals have been made for con- 
demnation purposes. One of the primary reasons for the discrepancies is the 
practice by attorneys of introducing various appraisal premises that will result 
in an answer that will better serve their cause. Awell-informed appraiser, whose 
ethics are beyond reproach, can honestly conclude a high value or a low value on 
the basis of the appraisal premise. The attorney for the taking authority natu- 
rally is interested in securing a low valuation, while the attorney for the owner is 
interested in a high valuation. As a result, the taking authority generally pre- 
supposes that the existing use of a property is always its highest and best use, 
particularly if its use conforms to the zoning. The owner, on the other hand, 
generally is looking ahead for more profitable uses. Asa result, particularly in 
areas that are new and developing rapidly, wide divergences in valuations by two 
appraisers are possible under the different premises. Neither appraiser can be 
accused of an unethical practice. 


The appraiser for the State generally claims that the highest and best use is 
its present use if this is in conformance with its zoning, and that it is impossi- 
ble to forecast accurately into the future. The appraiser for the owner, either 
on his own initiative or by instructions from his counsel, anticipates the future 
highest and best use, although that use may not conform to the zoning. Some- 
times, unethically, he does not show ample consideration for the likelihood of 
this use. The owner’s attorney may interject a few premises, including a change 
of zoning to a more profitable use, or assuming certain conditions that would 
enhance the value of the property. The appraiser has every right to make an 
appraisal under reasonable premises stipulated by the counselor, but too often 
he fails to include these premises in his appraisal report. 


I have constantly argued with lawyers that I would appraise the property un- 
der the given premise, but that the premise would clearly be stated in my re- 
port. As a result, when testimony is given as to the value of the property, the 
attorney, because of the presence of the stated premise, prefers not to include 
the appraisal report in its entirety as evidence. Instead, he leads the examina- 
tion only to those points that are in favor of his client. Those attorneys have re- 
peatedly said to me, “Let the premise be brought out in cross-examination. ” 
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However, if the opposing counsel is not well informed in condemnation valuation 
proceedings, the premise may never be stated. Asa result, two honest and eth- 
ical appraisers may have valuation conclusions at great variance with each other 
in the eyes of the court. As a result, we now insist before accepting an assign- 
ment that the attorney agree to introduce the premise in evidence. 


One case in which the variance would probably be the greatest was in the in- 
stance of a proposed shopping center on the outskirts of a large metropolitan 
area. The land in the vicinity was primarily agricultural in nature. However, 
it was in the direct path of urban growth. It was located on one of the major 
United States highways serving that area. With minor deviations, a freeway was 
planned following the route of this highway. The freeway required ground from 
the proposed shopping center site. The site itself was limited as far as contigu- 
ous ground was concerned, as it was bounded by roads on all sides. The highway 
authorities claimed that the approach to value was entirely by the comparison or 
market data approach, and that land in this vicinity was worth $1, 000 to $1, 500 
an acre. Numerous sales of land were found substantiating the $1, 000 to $1, 500 
per acre price. The owners, on the other hand, had completed their economic 
studies, had finished their legal action for change in zoning, rough grading, and 
also had tentative lease agreements with national chains on more than 75% of 
their space. Furthermore, they had necessary mortgage money commitments. 
The owners’ contention was that this was not 50acres of land that could be bought 
for $1,000 or $1,500 an acre, but, instead, was the selected site for a shopping 
center, with all legal, financial, architectural, and engineering studies com- 
pleted, and that another site could not be secured at the $1, 000 to $1, 500 per 
acre price that would meet all of the conditions that this site had. They also 
claimed that any delay in relocation of their center would be extremely costly, as 
it would take more than one year to develop another site to the point that the ex- 
isting site had been developed. 


As a result, they were asking in excess of $1 per square foot plus damages 
to the remainder, as it was insufficient in size for the development of a regional 
shopping center. 


The State ’s appraisal under the one premise would be considerably lower 
than that made for the owners. Neither appraiser could be criticized for un- 
ethical conduct if the appraisal premises of both were clearly stated. After the 
statement of the premises it should be up to the attorneys to establish the legality 
of the premises and to convince a judge or a jury which appraisal is valid. The 
legality of a reasonable premise is a matter for the court to decide. 


The word “likely” should be interjected in the term “highest and best use.” 
Although the definition of highest and best use is generally understood to be “the 
most profitable likely use to which a property can be put,” it is often not con- 
sidered by some appraisers. Land in the outlying sections of our metropolitan 
areas today may be potential sites for shopping centers. However, there is more 
desirable land available for large centers than there is in demand. Consequently, 
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an appraiser in estimating the value of such land must give consideration to the 
likelihood of his highest and best use. Because a shopping center assembled a 
large tract of ground at prices ranging from $15, 000 to $20, 000 per acre does 
not make all land in that general vicinity having similar characteristics that 
valuable. This is particularly true after a large shopping center is developed, 
as it would be unprofitable for another center as well as the existing center to 
compete for the same market. Financing, though relatively easy for the first 
center, would be practically impossible for a competing center unless it had a 
decided advantage over the location of the first. 


In these same outlying areas are vast rural areas, many zoned for residen- 
tial use, although the potential demand for many years to come could not utilize 
all of this residential land. Consequently, it is relatively easy in most metro- 
politan areas to get zoning changes made that will enhance the land value, par- 
ticularly along the major highways in the area. Many appraisers today assume 
because the land is zoned for residential purposes that it must be appraised as 
potential residential land, despite the fact that the land might be available and 
adaptable for industrial or commercial use that would result in a higher value 
to the property. 


It is the responsibility of the appraiser to familiarize himself with the area 
in the vicinity of the subject property in order to estimate not only the demand 
and supply of land, but also the question of availability and adaptability of the 
land to its highest, best, and most likely use. In many suburban areas, zoning 
commissions are very stringent in the enforcement of the existing zoning, par- 
ticularly when changing from residential use. However, in many areas, par- 
ticularly where there is no desirable residential use, very little, if any, objec- 
tion would be made by neighbors to a change in zoning to industrial or commer- 
cial use. Under these conditions the land, though zoned for residential use, 
enjoys a premium because of its availability and adaptability to a use that will 
produce a higher net value. This premium value that may be ascribed will vary 
from a small amount on a piece of ground that is situated in an area wherea great 
deal of opposition has been met in zoning changes, to a high-premium value in 
areas contiguous to commercially or industrially zoned land, where little opposi- 
tion is ever voiced regarding zoning changes. In no case should this premium, 
when added to the value of the residential land, exceed the value of comparable 
land already zoned for commercial or industrial use. 


In the event that any abnormal premise or proposition is assumed that is con- 
trary to the conditions as actually found, this should be set forth in the statement 
of the purpose of the appraisal, and the appraisal premise clearly stated. 


In very recent years the courts of most States have agreed that, when the 
wants and needs of a particular community may result, within a reasonable time, 
in the changing of restrictions or permitting a nonconforming use, consideration 
be given to a possible change, although existing zoning may preclude a use that 
would result in a higher valuation. 




















The Supreme Court of the State of Missouri held that “substantial evidence 
that the realty appropriated was adaptable for commercial use and was actually 
located in a commercial area and that there was a reasonable probability that, if 
not already so zoned, such realty would soon be rezoned so as to permit com- 
mercial use authorized consideration of its value for commercial purposes.” 
(State of Missouri ex rel. State Highway Commission, appellant, vs. John D. 
Williams and Mary C. Williams, respondents - 289 S. W. Reporter, second 
series, page 64.) 


The Texas Supreme Court may be quoted: “. . . if it appears reasonably 
probable to the trial judge that the wants and needs of the particular community 
may result, within a reasonable time, in the lifting of restrictions, he should 
admit testimony of present value based on prospective use of the property for 
purposes not then available.” 


Orgel, in his Valuation Under Eminent Domain, second edition, section 34, 
page 167, also may be quoted to the effect that a higher value may be ascribed 
by a change of zoning “if there is a reasonable probability that such ordinance 
may be changed in the near future or an exception made so as to permit such 
uses, notwithstanding general rule that only uses for which property is adapted 
and available may be considered. ” 





It must be kept in mind that the probability of any change must be carefully 
weighed in order to estimate the premium value that should be added based on 
the degree of probability. 


SG. asada 
WILLIAM J. RANDALL, M.A.I. 











